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SUPREME CCURT OF APPEALS OF WEST VIRGINIA

MATTHEW WYSONG,
by his mother, Mary L. Ramsey,

Petttloner beIow Appeilee

ve. | o Supreme Court No. 34594

MARTHA WALKER, in her official capac:lty as -
Secretary of the West Virginia Department of

- Health'and Human Resources; and RAY BURL
WOODS, in his capacity as State Hearing Officer
for the West Virginia Department of Health and
Human Resources,

Respondents below, Appellants.

BRIEF OF APPELLEE MATTHEW WYSONG
I. Additions to Statement of the Case

_ _Petitioﬁer Matthew Wysong, now age 25, was born one menth premature, on March 15,
1.983.. BOR.Hrg. Ex. 8, p. 1. At eight months of age he had his first seiiure‘ BOR Hrg. Ex. 7,
p. 2. He ﬁad no seizures from age 3% until age.16-or 17, when he began _hav_in_g some 60
seizures a day.. BOR Hrg. Ex. 7, p. 2. He has impéi_red social. abilities and difficulties with'_ :
attention and concentration. BOR Hrg. Ex. 7, p. 2. He was hospitalized 'for.an attempted.
suacnde in September 2001. BOR Hrg. Ex. 7, p.2. He had frontal lobe surgery to address the
extreme eplieptlo seizures issues in September 2004 (at age 21), with follow-up surgeries in
October 2004 and August 2005. BOR Hrg. Ex. 7, p.2 (from the "Comprehensive Psychological
Evafuétion” réport of Sandi Kise_r-Grifﬁth, licensed psychologist, datéd 03-09-06').

In July 2003 Matthew Wysong was eva]uated by a therapist and diagnosed with ADHD,
Personality Disorder NOS_ ['Not Otherwise Specified"]; and Borderline _Entél!ectual Functicning.

BOR Hrg. Ex. 7, p..?..' Three months later, in Octobe.r'2003 Matthew Wysong was evaluated



agaih, and.diagnosed with Pervasive Dé_véiopmental. Disorder NOS,"and Cerebral Palsy and
Epilepsy. BOR Hrg. Ex. 7, p. 3.

In the March ZOCG_PsychCIcgical Assessmeht‘re.quired as part of the application process
| | for the MRDD Waiver Prog.r'am Matthew Wysong was evaI;Jated again.z- This _asséssrﬁent was.
éond_uct_ed_ .after the severai frontal Iobe. brain édrgerieé’. I.h the March 2006 éé’sesément _ ..
Matthew Was d.iagnos-ed v.v.ith ”Cogniﬁve Disorder NOS.,'” én'd Cerebral Paisy, Epilepsy, 'and '
"History rof éurgery'for Left Froﬁtal Lobe Remo.vai.“. BOR Hrg. Ex. 7 p.8.° o |

Matthew Wysong has Borderline intellleotlea!' l;unctionjng. BOR Hré. Ex. 7, p. 5

The assessing psychologist testified that Matthew Wysong is in the average range of .

' The assessing psychologist testified that Pervasive Developmental Disability
“typically is kind of classified as they have some of the characteristic of autism or autistic _
disorder, but they don’t meet the full criteria for autistic disorder.” 08-21-07 Tr. at 11. See also
Section 299.80, Diagnostic and Statistical Manual of Mental Disorders (American Psychiatric
Association) "Pervasive Developmental Disorder Not Otherwise Specified (Including Atypical
Autism), '

2 This assessment was performed by licensed psychoiogist Sandi Kiser-Griffith. At
the time of hearing she held a Master's Degree in Clinical Psychology, and had completed all -
requirements for a doctorate in psychology. 08-21-07 Tr. at 7. She practices as a full-time
psychologist. Previously she had been an area director for an agency operating “ICF group
homes” (meaning “intermediate care facilities for the mentally retarded”). 08-21-07 Tr. at 8.
She estimated she has performed hundreds of assessments for MRDD Medicaid Waiver
Program etigibility, 08-21-07 Tr. at 8 and has used the ‘Adaptive Behavior Scale” assessment
instrument an estimated 3,000 times over her years of practice. 08-21-07 Tr. at 40.

® Atpage 9 of their Brief, Appellants state that flicensed psychologist Sandi Kiser-
Griffith testified that Matthew Wysong had a “personality disorder, not otherwise specified
("PD/NOS"). The transcript citation apparently is to page 34 of the transcript of the Aug 1, 2007
hearing [hereafter cited as “08-21-07 Tr. at 34", but there is no testimony at that page _
discussing Matthew Wysong’s types of disorders. More importantly, psychologist Kiser-Griffith
never stated at any point in her testimony that Matthew Wysong has a "personality” disorder.
Instead, she testified that Matthew Wysong has a “cognitive disorder not otherwise specified.”
8-21-07 Tr. at 8. See also Axis | of Ms. Kiser-Griffith’s “Diagnostic Impression” set forth in her
- Comprehensive Psychological Evaluation dated 03/09/06, BOR Hrg. Exh. 7 at p. 6, which,
identifies Cognitive Disorder, NOS.  Kiser-Griffith explained that earlier in his life Mr. Wysong
had been diagnosed with “pervasive developmental disorder - not otherwise specified.” 8-21-07
Tr.at 10-11. Later he had frontal lobe surgery to remediate seizures, which caused its own
effects. Considering all of these factors, the assessing psychologist described Matthew with
the more generic condition of “cognitive disorder - not otherwise specified.” 08-21-07 Tr. at 10-
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abiiities compared-to people with mental retardation. 8-21-08 Tr. at 18. Oh cross-examination
by fhe DHHR counsel, psychoiogist Kiser-Griffith testified that Matthew Wysong has a “deficit™
in every one of the six “majo'r fife areas” defined by the eligib'lit/ policy.® 08-21-07 Tr. at 33-34.
She tesfufled that Matthew S age equ:va!ent score” in the me;or life area of “Independent

_ Functlomng, mdlcated ablhtnes equavalent toa person in the general populatlon of age 4 years
3 months 08-21-07 Tr. at 43 44 The psychologlst also testified that she could not separate
out tije effects of the fronta! fobe re_moval sur_gery spemﬂcelly frem the effects of the other. |
conditions of Cerebral Palsy, Epilepsy, and Cognitive Disorder (which prior to surgery had been

diagnosed as Pervasive Developmental Disability). 08-21-07 Tr. at 12.

ll. Response to Assignment of Error

| The .Circuit Court properiy sought to determine the requirements of law and regulation to '
demonstrate eligibility for the MRDD Medicaid _Weiverr Progrem;_ Where t.he words of the -
.regu[ation written by the Appeliants were vague and. un‘deﬁned, the Court sought to.interpret S !

meaning from underlying federal statutory usage. The Circuit_Ceurt then conducted “an

indepehdent review of both iaw'and fact, as jusfice may require” pursuant to Atkins v. Gatson,

218 W.Va. 332, 624 S.E.2d 769 (2005); Harrison v, Ginsberg, 169 W.Va. 162, 286 S.E.2d 276

* “Deficit” is the word used by DHHR counsel in the questions asked This is
apparent short-hand for the lengthier technical term used in the program regulations, which
require “substantiafly limited functioning” in three or more “major life areas.’ " BOR Hrg. Ex. 12,
hearmg of 05-31-07. .

®  The six “major life areas” are Self—Care Receptive or Expressive Language,
l.earning, Mobility, Self-Direction, and Capacity forlndependent Living. BCR Hrg. Ex. 12,
hearing of 05 31-07. -

R

8 The score sheet of Matthew's “Adaptive Behavior Scale” assessment administered
by Ms. Kiser-Griffith on 03-08-2006 lists an “age equivalent” expression of his abilities across a
range of ten "domains” of behaviors. They range from less than age 3 years 0 months for Seli-
Direction to.a maximum of age 10 years 3 months in the domain of “Numbeérs & Time.” His age
equivalent comparison was listed at 5 yedrs 6 months or lower in 7 of the ten domains. This for
- an individual with a chronologlcal age of 22 yearo 11 months at the tlme of assessment. BOR
Hrg. Ex 9 page 1. :

_ ;3“



(1982).

o Medicaid'r.aw

' Appellee berieves it is useful to review the underlying federal and state law defining the
Mentalfy Retardaﬁorz/DevelopmentaI Drsablilty Medicald Waiver Program before drscussmg the |
.demsmn of the Court beiow Medlcazd generally is an enormously complex area of Iaw whrch |
| ~ other courts have charaoterszed as “unintelligible to therummtlated,”7 and the regutatary
equ'i.va[ent of the “serbonian bog."B

A.  General Statutory Framework |

The Medicaid program, _established by Title XIX of the Social Security Act, 42 U.S.C. §
1396, et seq., is a cooperative federal-state program o enable the states to furnz’_sh' medical
assistance to individuals who are unable t.o. meet the costs ef necessary medica[ services.
Costs of the program are shared by the federal and state governments, with the federal
government contributing approximately 74% of the costs of services in West Virginia. |

A state is not oblige‘{ed.to participate in the Medicaid program. If the state chooses to
participate, However, it must operate its program in comptliance with federal statutory and .
regulatory requiremente, 42U3.C. § _1396(a).7 ‘West.Virginia has chosen to participate in the
Medrcaid Program. | | |

Medicaid contains certain core-services that are mandatory for any state program.
Beyorrq those mandatory services, states may also choose to cover any of a range of federally
recognized services for which federal reimbursement will be available. One of the optional
services is intermediate care level services for the mehtaily retarded and/or developmentaily

disabled (ICE/MR).

7 F—’rledman v, Berqer 547 F.2d 724, 727 n.7 (2nd Cir. 1978) (Friendly, J.), cert
demed 430 U $5.984,52 L Ed 2d 378, 97 S. Ct. 1681 (1977 _

8 _ Cherry v, Maqnant, 832 F. Supp. 1271 {S.D. IN. 1993).
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.O_r;ce a state chooses to provide an optional Medicaid service, it must comply with ail
federal réquirements for tha‘; servica.

B. The ICF/MR Medicaid Option

The "Intermedlate Care Famhty/MentaHy Retarded ( ICF/MR) Program is an optional
Medlcald serwce authonzed by Title X!X of the Social Securty Act, 42 U.5.C. § 1396d(a)(15)
ICF/MRs provide ressden_tlal, health, and rehabilitative services for mlelduais thh mental
retardatiﬁn, dev'elopmental disabilitieé, or related cond.itions. | West Virginia has'ohosen to
include ICF/MR services in its Mediéaid_ :state plan.

An ICF/MR is defined as: |

: {A]n' inst.i'tution for the mentally retarded or peréons with refated conditions if:

(1) the primary purpose of such institution (or distinct part :
thereof) is to provide health or rehabilitative services for mentally . : !
retarded individuals and the institution meets such standards as '
may be prescribed by the Secretary:

(2} the mentally retarded individual with respect to whom a
request for payment is made under a plan approved under the -
subchapter is receiving active treatment under such program . . .,

42 U.S.C. § 1398d(d) [emphasis added].
"Persons with a related condition” to mental retardation is defined as follows:

Persons with related conditions means individuals who have a
severe, chronic disability that meets all of the followmg conditions:
(a} It is attributable to --
(1) Cerebral palsy or epilepsy; or
(2) Any other condition, other than mental (Ilness found to be _
closely related to mental retardation because this condition results
in impairment of general intellectual functioning or adaptive o
behavior similar to that of mentally retarded persons, and requires
{reatment or services similar fo those required for these persons.
(b} It is manifested before the person reaches age 22. '
{c) It is likely to continue indefinitely.
(d) It results in substantial functional limitations in three or more of
the following areas of major life activity:
(1) Self-care.
-(2) Understanding and use of fanguage.’
(3) Learning.
(4) Mobility.
(6) Self-direction.
(6) Capacity for independent living.




42CFR 435_.1010 lemphasis added],
C.. The Home and Community Based Waiver Program
_ The_H’ome and Com.munity_—Baséd Waiver program (Waiver program) was adoptéd by
Congress in..orderto ailow individuals who would otherwise_require care in a nursing home or
ICF/MR to receive needed services in their. own homeé and in home-like s.ettin.'gs. .42 us.c.
§1398n. See Senate Report No. 97-139 and House Conferance Report No. 97-208, 1981 U'S.
Cede Cong. & Admin. News 386. The regulétions state that "section 1915(0) of the Act [42 |

- uUs.cC. 1396n] perrnits states to offer, under a waiver of statutory requirements, an array of -

home and _community based services that an individual needs to avoid institutionalization." 42 -

C.F.R. § 441.300. The requirements that are waived allow (among other aspects) persons who
- would not otherwise be eligible under ordinary Medicaid rules to be covered: and services that
would not otherwise be covered under ordinary Medicaid rules to be provided. -

‘The West Virginia MR/DD Home and Community-Based Waiver Program provides

funding for community supports to individuals with mental retardation/developmental disabilities_

‘or a rela.ted condition which constitutes a severe and chronic disability” in lieu of services in__an
Intermediate Care Fagility (ICF).

DHHR pnlicy state.s thét a T're!atéd condition" may include "any condition, other than.
mental illneés, found to be closely related io mental retardation because this condition results in
impairment of general inteflectual functioning or adaptive behavior similér to that of mentally
retarded persons.” BOR Hrg. Ex. 12 at page 1.°

D Medioa Eligibility Criteria

The DHHR policy déﬁning the eligibility criteria for the MRDD Medicaid Walver Program

®  The version of DHHR regulation introduced at the hearing was in effect at the time
the Wysong application was considered, and thus is the law applying to this case. That version

was later replaced with a re-numbered version which would be cited as Section 513.3.1 at page

14. The wording was not changed. The new version may be found on-line af;
http://www.wvdhhr.org/bmstVIanuaIs/Common_Chapters/bms_manuals_Chapter_SOOmMRDD.p
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is brokén out inte four categories: Diagnesis, Functionality, Active Treatment, and Levsl of
Care. BOR Hrg. Ex. 12, page 1-2. /—\é rélevant to the present case, the sligibility pieces are as
follows: | | | '
Dfagaosis
| *-* * [sab-paragraph omitted]

« Must have a related developmental condition, which
constitutes a severe and chronic disability with concurrent
substantial deficits. :

- Examples of related conditions which may, 1f
severe and chronic in nature, make an individual
eligible for the MR/DD Waiver Program include, but
are not limited to, the following:

+  Any condition, other than mental |Iiness
found to be closely related to mental
retardation because this condition results in
impairment of general intellectual
functioning or adaptive behavior simitar to
that of mentally retarded persons -

»  Autism

» Traumatic brain injury

= Cerebral Palsy

+.  Spina Bifida

~+ Tuberous Sclerosis

- Additionally, mental retardation and/or related
conditions with associated concurrent adaptive
deficits: ' _

- Were manifested prior to the age of 22, and

+  Are likely to continue indefinitely.

Functionality :

»  Substantially limited func’uomng in three or more of the
following major life areas: (Substantial limits is defined on.
standardized measures of adaptive behavior scores three
(3) standard deviations below the mean or less than 1
percentile when derived from non MR normative
populations or in the average range or equal to or below
the seventy fifth (75) percentile when derived from MR
normative populations. The presence of substantial
deficits must be supported by the documentation
submitted for review, i.e., the IEP, Occupational Therapy
evaluation, narrative descriptions, etc.) .

-- Self-care -
- Receptive or expressive language (communication)
- Learning (functlonal academlcs)
C - Moblhty .
. -= Selfdirection




-- Capacity for independent living (home living, social
skills, employment, health and safety, community
use, leisure).

- Active Treatment - S
. Requires and would benefit from continuous active
~ treatment ' '

Level of Care . : -
. - To qualify for ICR/MR level of care, evaluations of the
applicant must demonstrate:

-~ A need for intensive instruction, services, :
assistance, and supervision in order to learn new
skills and increase independence in activities of
daily living ' _ '

-- A need for the same level of care and services that
is provided in an ICR/MR institutional setting.

BOR. Hrg. Ex. 12, pages 1-2.

_ IV.. Argument

A. - THE CIRCUIT COURT CORRECTLY CONCLUDED THAT MATTHEW WYSONG'S
CONDITION WAS “SEVERE.” :

Appeliants’ fifst argument, set forth at pages 20-25 of their‘brief, is that the Circuit Court
erred in concluding that Wysong's "Cerebral Palsy was “severe.” Appellants make two
mistakes in this argumeht. First, .Appell.ants'erroneous!y seek to cbnsider only Matthew
Wysong’s Cerebral Palsy condition and not his overall condition. Under federal law however,
his overall condition shoul.d be considered if (1) it isrnot mental illness, and (2) it “results in .
~ impairment of general iﬁtellectuaf functioning or adaptive behavior similar to that of mentaliy

retarded per's.ons." BOR Hrg. Ex. 12 at page 1. Sécond, the Circuit Court was entirely within its
_appropriatejﬂdicial function of ascedaining and ihterpreting the meaning of the legal term
“severe” as set forth in the DHHR regulation. - | |

1., “RELATED CONDITION’ ELIGIBILITY IS DETERMINED BY HIS FUNCTIONAL -
~ LIMITATIONS AND NEEDS FOR SERVICES, NOT BY THE NAME OF ANY
PARTICULAR DIAGNOSIS I e




Secii-on 1 396d(a)(€5) of the Social Secqrity Act (Act) authorizes optional Medicaid
coverage for ser\}ices in intermediate care facilities (ICFs). Section 1396(1(:5) of the Act
indicates th_ai the term "intermediate care faoiii.ty services" may include services in a public
' institutioh fo_;.”. the mentally retarded oi' "peréons wi‘fh related conditions” (ICFIMR;}. -

The_t-érm “rela_ted conditidns" is.a broad and expansive term which has been ulsed in
federal law since the Developmentél Disabilifies Servic.es.anc.j 'Facilities.Construction Act
(DDSFCA), Public Law 91-517, enacted oﬁ October 30, 1970 [changed to the Developmental
Dis_abi!ities Assistance and Bill of Rights Act in 1975, (DDABRA)L Originafly', in the 1970
. legislation fhe term was limited fo mental retardation br “other neurological Coriditio.ns.” This.
.restriction té “neurological _conditions” was broadened in 1975 fo cover aﬁy conditions closely
related to mental retafdation by virtue of a similar imﬁairment or a requirement for_sim]iar. |
treatment. Publié Law 94-103, Devél.cpmen"tai Disabilities Assistance and Bill df Rights Act.
The d_eﬁnitibn was amended further in 1978, and changed the focus of the definition from a
_categorioa!_ to a functional one. Public Law 95—602_, Rehabilitation, Comprehensive Services,
and _Develépmenta! Disabilities Amendments of 1978, The 1978 revised definition included any |
mental or phyéical impairment that limits the person's functional abil.ity in certain activities, and
ne longer inciuded only specific diagnq'se_as that pre\}iously had been used fo limit the d.éfinition
to those irﬁbairments closely resembling mental retardation.

The current definition, adopted by the federal agency™ in 1986, explicitly expands the
term to incl.tjde “any bther condition, other than mental illness” (emphasis added) Which “results
in imp'airme:nt of ... adaptive behavior similar to that of mentally retarded persons, and requires
treatment or services similar to those required for these persons.” 42 C.F.R. 1010. The cle_ar'

emphasis is on individuals who have limited adaptive behaviors similar to those of mentally

1 '\_,The federal ag'ency, a sub-division of the federal Department of Health and Human
Services, was then known as the Health Care Financing Agency (HCFA). 1t is now known as
the Center for Medicare -and Medicaid Services, or "CMS." ' B
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retarded DErsons, Who need services similar to those required by ment_a%ly retarded persons,
witﬁout regard to the nature of the particuia.r condition which causes the behaviors and the
service needs. Only “mental iliness” conditions are exciuded from the potennal scope of
reiated condutions
| Matthew. Wysorﬁg does have .cerebrai p.a!sy., Wh%ch is inc.luded in the WV regulation as
an exarhprle. of a "related __condition.” But this is not all thlat .he suffers. _He is &ia_gnosed with. '
Borderliraé Inte]lec’rual Functioning. Matthew_ Wysong also had a history of severe epileptic
- seizure disorder, and then had later frontal lobe sUrgery berore the age of 22 to attempt td.
eliminate or control the seizures. In the end, Matthew Wysong was diagncsed by the assessing
~ psychalogist as having “Cognitive Disorder - Not Otherwise Specified.” BOR Hrg. Ex. 7, pégé )
Mr.. Wysong's limited funcfioning and his need for service.s stems from all of these
conditions_combined. The assessing psychologist ’_cestiﬂed that she could not separate out the
effects of.any one ofthé conditions Which in fact act in combinati'on.' 08—21—07_' Tr.at12. She
| could 'on.l.y provide testimony. and assessment as to his entire com_bined limitation of functioning,
and tb hjs entire combined needs for se_rvices.
C The Appenan{’s attempt in.their:brief fo restrict their analysis only to the effects of the

cerebral palsy'' is a faise distinction, contrary to the whole thrust of amendments to the federal

statutory émd regulatory definitions since 1970. Much of the Appellants’ arguments in the

remainder of their brief proceed oh this attempt to irﬁproperly restrict the consideration of

Matthew Wysong.’s eligibility. |
2. INTERPRETATION OF THE TERM "SEVERE”

é) THE TERM “SEVERE' IS NOT DEFINED IN WEST VIRGINIA STATUTE
OR REGULATION. ' : _

n See e.q., Appeilants Bnef at 23, focusmg on Whether Wysong s Cerebra! palsy '
resulted in these areas of [imitatron :
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Appellahts first argument is that the court below erred in concluding that Matthew
Wysong's condition was “severe.” But Appellants' own brief concedes that the term “severe” is
-not defined in the State’s regulation. Appe_"ants Brief at 18. This concessiqn was unavoidable,
as the State's consulting psychologist acknowledged in the administrati_ve hééring that “there’s.
not a definition per se of s.everity."' 05~31~07 Tr.at15. The State’s conéulting psycho.logist |
also conceded in testimohy that while “we havé a policy manual that tells you the rules to |
follow," that policy manual does not have a definition of severity. 05-31-07 Tr. at 15-16.

' App_eilants brief also concedes .th.at the term is not definled‘ in the federal reéulation as a
component or criterion separaté from the .detailed eligibility elements set_ forth at 42 C.F.R.
435.1010. Appellants Brief at 17,

- More rerﬁarkably, in briéfiﬁg at two court Ie.ve['s DHHR still has not proffered any
~ definition of fhe term. The agen'cy‘s brief in the cbﬁr_t below did .not 6ffer the first shred of a
definition or standard for the term “severe” because it did not even discuss the term “severe 12

.That lack of a definition is repéated in Appellants Brief to this Courf. At page 18 of their

brief in this Court, Appellants assert that DHHR “uses a fuhctional épproach in éssessing the'.
threshold defer_mination of whether a ‘réiated conditioh’ is ‘severe. " Appeilants Brief at 18
[emphasis added.] Bdt no hint is givén as to what exactly that functio'nal “approach” might be.
There is no definition provided by which a reasonable person might know in advance whether a
condition-is or is not severe. _

From page_é .20 to 25, Appellants’ Brief lays out its argument that the Ciréﬁit Court
committed error in finding Matthew Wyson.g’s condition was severe. Appellants Brief states that

‘the DHHR's approach to the determination of ‘seve_ré impéirment’ is s_imi!ar' to the approach

"* The DHHR brief to the Circuit Court, in its “Discussion and Points of Authority” :
~ section, referred to the phrase "severe, chronic disability” from the regulation one time, at page
18. DHHR made no argument in the court below that the word “severe” somehow constituted a
separate independent eligibility requirement different from and in addition to the detailed

specific elements set forth immediately following this phrase. The argument being asserted in
the Supreme Court was not raised in the court below. - ' -




used by scheol _systems in Virginia and West Virginia. ... Thus the DHHR's.a,oproach toa
determiha’tiop of ‘sévere"'s a reasonable standard....” Appellants Brief at 22 [emphasis added}
But one searches in vain for any definition cf this * approach for any elumdatlon of what
 elements would demonstrate the presence or absence -of the required degree_ of “severity.”
| T-hereafte-t." App'el!ant's Brief piles many individual faé_ts to.obsoure the utter fack of cﬁéﬂnition-to .
' théir ﬁsé of_'th'e Wo-rd “sevefé.” At bottom, fﬁougﬁ,'thefe is no standard articutated by which é _
judgment of “seyeré" or “noct severe” .can be measured and feviewed.
| Th'e_'_test]mony of the Department’s psychological witness on thi_s point is equafly tacking

in identif&ing any objective criteria by which the requirement of severity would be measured.
Set forth in full, her testimony was: |

Documentation submitted to date does not demonstrate does not
support that Mr. Wysong's condition is severe as he is
ambulatory, expresses himself through language and can perform
basic self-care activities, .

. In order to be eligible for our program individual must have a 7
mental retardation or a related condition which is considered to be
severe. Inthis case, Mr. Wysong's condition, which is cerebraf
palsy, does not meet the criteria or rise to the criteria of severity
that we see in individuals who are eligible for this program or in
ICF/MR homes. Like the denial letter says, because he is
ambulatory, he has sufficient fine motor ability to take care of .
most activities. ... let me just say first that by far, most individuals.
with cerebral palsy would not qualify for our program. It would be
for the very most involved ... [sic] the most seriously involved
individuals who have cerebral palsy. When | go into ICF/MR
homes or when | have reviewed individuals for the Title XIX
Waiver Program who meet our eligibility ¢criteria, these are
‘individuals who are typically spastic, quadnpleglc They are not
mobile. They reside in wheelchairs. They are unable to transfer
from bed to wheelchair to toilet. They, in many cases, are unable
to feed themselves. Mobility is severely impacted and oftentimes
language is also severely impacted because articulation is very
difficult because of the level of their cerebral palsy.

.. I mean the diagnosis is there, but the severity level is not.
That’s part of the reason for denial. In other words, most people
with cerebral palsy would not be eligible for our program and
unfortunately ... [sic] well, fortunately reaily for him, he does not
fall in the level of seventy

05-31-07 Tr. at 7-8 [emphasis added]. Nowhere in this monologue does the psychologist
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identify thé “cr_ite'ria of severity” agéinst which the various faétuai statements could be
méasur_edr. | In .cross~examination the DHHR psychologist conceded that she was applying a
definition of 'sev:érity "which does not éxist in writing.” 05-31-07 Tr. at 16.

The focus cf the DHHR psychoiog ist repeatedfy was to say that Matthew Wysong was |
not Ilke the people she sees “When I go into ICF/MR homes ' 05-31-07 Tr at 7. But this focus.
is contradicted by federaf DHHS Medlcald Letter Number 97-10, cited-in Appe!lants Brief at.
| pages 3, 16 and 17. That March 1997 ietter is tltled “Gwdellnes Regardmg What Constltutes
an ICF/MR Leve_l of Care Under a Home and Community-Based Services Waiver.” It states, in
part. | | |

As the balance of care has subsequentiy shifted from mstltu’{ anal
to home and community-based care, the more severely disabled
individuals have tended to remain in institutions. Moreover, -
- because community-based services tend to be more accessible to

“higher functioning individuals, these consumers have been more
inclined to choose community-based long term care services over
institutional care. As a result, the profile of individuals receiving
home and community-based care may differ from those served in
institutions. However, it would be a mistake to conclude that
certain high functioning individuals would not reguire ICF/MR
setvices merely because_their functional abilities exceed the levels
ordinarily seen in ICFs/MR nowadays. ...._ It is impertant to note
that Section 1915(c) of the Social Security Act does not require
that individuals served under the waiver “resemble” individuals
who remain in the institution. '

DHHS Health Care Finénbing Agency, Medicaid Letter 97-10 (March 08, 1997) [emphasis
added], attached to DHHR Circuit _Coui‘t Memorandum as Exhibit A, But in the absence of any
written definition, the D.HHR psychologist was doing exactly what HCFA Medicaid Letter 97-10

cautioned against.™

" "The DHHR psychologist repeated this error in a number of contexts. For example,

~ discussing the major life area of “Self Direction” she stated: “’Self Direction for our program

means whether or not an individual would choose to live an active lifestyle of just sit and do
nothing for hours at a time. An example of that would be if you go into an ICF/MR group home,
you would find individuals there with various disabilities who would sit in their favorite chair or on
their spot on the couch all day and do nothing all day....” 05-31-07 Tr. at 14. She later
conceded DHHR regulation does not set forth this notlon of “Sit in your chair and do nothing ail -
day " 05-31-07 Tr at 17. ' _
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"The federal Medicaid statute requires that a State's Medicaid Plan must ”inc:'!ude
reasonable st_andards . for determining ehgxblhtj for and'the extent of medical assistance _

under the plan...." 42 USC §1396a(a)(17) [emphaS|s added] This requsrement is repeated in

the West _Virgi_hla'Code, which sets forth that "Recipients ... shail'be-eht_itled to have costs of

ne’cessar'y medicai servicés fcovered]. | pursuant to rules, regu!atidhs and standards.... Such
rules, regulat:ons and standards shall comply W|th requ;rements of applicable federal Iaws
rules and regulatlons ..... ! _' WV Code §9-4-2 [emphasis added].

But the oniy "standard” the DHHR witness ever a.rticulated was the circul-a.r.conclusory
assertion that Mr. Wysang’s condition “does not meét the criteria or rise to the critefia of
severity that we see in _indiv_iduals who are eligible for this pro'gram.” 05-31-07 Tr. at 8. This-
tes‘timdny' was nof analysis, and did not set forth any “criteria” by which the conclusion was
reach.ed. It simply repeated the conclusion: thése needs are not the type of needs for which
ICF/MR services ..ar'e intended. The circularity of the reasoning is apparént when one inserts
the question before thé answer:. "Question - why does Mat{hew Wysong’s condition not meet
the criteria for éevere’P Answef - because his condition does not meet the criteria for Severe."

A denial based upcn criteria which are not stated in pol:cy or regulatlon is invalid. See

Franklin v. Arkansas Dept of Human Servs., 319 Ark. 782, 894 S W.2d 584 (1995) and

Arkansas Dep't of Human Servs. v. Kistler, 320 Ark. 501, 898 S.W.2d 32 (1995). "A decision

can be nofhing but arbitrary whgn it is based upon no discernible standard.” Franklin v.

Arkanséls Dep't of Human Servs., supra, (NeWbem, concurring).
Yet the State denied Matthew Wysong's application because he did not meet some

unknown, unstated, undefined, unbounded requirement." How exactly would any court

" In the experience of undersigned counsel for appellee, the attempt by DHHR in
Wysong to create a conceptually independent eligibility criterion of meating a test of "severe,"
separate from meeting the numerous detaiied elements set forth at 42 C.F.R. 435.1010, is
wholly new . The Wysong case was the first time that this counsei, after handling numerous
other MRDD Waiver Program cases, had ever encountered this assertion by the State. Since

the Wysong hearing, the State has continued to assert this vague undefined element as a basis
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“review” this determination? There Wouid seem o be three alternative choices: One option

would be.’to look to other uses of the word “severe” in the federal Social Security Act of which

Medicaid is a part, and apply that meaning 1o the Medicaid MRDD Waiver Program context. A
second option would be to conciude that.th‘e word “severe” does not form a séb’afaté element of

eli’gibility- independent of the more detailed elements that foilow the general statement. Athird '

.optio.h Woﬂld b'e.tcs void the State’s.use. of the Word “severe” as an arbitrary an‘d capricious
denial of be_nefité_ baséd upon an unwritte.h, unstatec_i, undeﬁnéd “criterion” that does not exist in
the law. These alternatives are dlscussed below.
b} F!RST OPTION: CONCLUDE THAT THE TERM “SEVERE" HAS -
MEANING DERIVED FROM ITS USE IN OTHER SOCIAL SECURITY
ACT PROGRAMS
The Med|0a|d praogram is one of a number of prcgrams wathln the farger Social Spcunty
Act. Title 42 of the US Code, Chapter 7, contains the Sccial Securlty Act. Medicaid is Sub-
Chapter XIX of the Social Security Act, found at 42 U.S.C. 1396 et.seq.

_The term “severe” has been us,éd and defined in other programs enacted under the B
Sccial Seéurity Act. In particuiar, it_i.s used as a préliminary screening st_ep.i.n determinihg
eligibility for the twin disability benefits programs of Social Security Disability and Supplemental
Security Income.” As set:forth below, if an applicant’s al.ieged impairm.ent ié found at an ear[_y

step to be not “severe,” then a denial is issued 'without. going through the remairing steps of a

much more detailed analysis.

for denial, although no definition has ever been set forth.

® These two benefit programs are both based on the core concept of “disability.”
SSD is an insurance program that pays a monetary benefit to the disabled person, the amount
of which is determined by the person's work and earnings history, regardless of any other’
independent income the disabled person may have. (If he became disabled, Bill Gates would be
eligible for a monthly. SSD benefit.) The SSI program is a minimum income program, that pays
whatever monetary amount is needed in combination with the disabled person's other
independent income to bring the disabled individual up to a floor income of $674. per month
- presently. (Anyone with more than $67’4/month independent income is not ehgxble for any S3I
* benefit payment ) :

15-



The Social Security Disability (SSD) progr_a.m is Sub-Chapter il of the Social Security '
Act. Tho Sopplementai Security Income (SSI) program is Sub~Chaptér XV] of the_Sociai
Security -Aoi. Both of these programs using mirro.r image deﬁnitiOnS and p'rocedures pay

defined monetary benefits to mdrvrduals who meet the faderal definition of * drsabrirty »18

| The federal reguiatsons e!aborate on the general statutory definition with.a much more. -
: detazled procedure for determrnmg whether an apphcant meets the deﬂnrtron of Disability. In
particular, those regufatzons set forth a “ﬂve—step sequential ev_aluatlon process. " 20 C.F.R.
404.152(5(&1}(4) {for SSD]; 20 C.F.R. 416.820(a)(4) [for SSI]. Hf at any step a déoision of “not
disabled”_' can be made, then the case is decided with.out proceeding throogh the subsequent
steps. Thos the five-_step process is a progressive screening éystem, desigrred to weed out the
most .unqua!.iﬁed Cases;-.quickiy and elasily, before progressing to more_detailed and expensive
assessment steps later in the process. | |

“The second step in.toé process is to determine whether the applicant has a ‘severe
medic'ally r:ieter_minabl'e physical or mental impairment.” 20'C.F.R.404.1520(a)(4)(ii) [for SSDJ; -
20 C.F.R. 416.920(.3)(4)(ii) [for S&i]. If the allegéd impairment is not “_severe” trren an adverse
deciéion is rendered. Steps 3, 4 and 5-of the proc'ess,- which are m.uch more thorough, deta.iied,
time ooosuroing and expensive, are avoided. |

Surori.sing.ly,. the term "sayere” is not defined in the federa! sta‘rute or regulations. Not
surprisingly, this led to much litigation, in both admrnistratrve hearmgs and subsequentjudic::al
appeals as to the exact meaning ofthe criterion being apphed by SSA. Over time many Judrcral
appeals developed a meaning for the term that fit its use as a screening device in the early

stages of assessing a particular case. See MacDonald v. Secretary DHHS, 705 F.2d 1118, at

1121-1126 (1st Cir. 1886) for a summary of this history. Eventually, in 1985 the Social Security

i The Social Security Act contains only a general definition of "disability," which is
identical for both programs. See 42 U.5.C. 416(i) (for the SSD program); and 42 U.S.C.
1382¢(a)(3)(A) (for SSI). -
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Administraiioh issued Social Security Ruling 85-28 (hereafter “SSR 85-28"), accepting those
judicial interpretations and applying them throughout ’ihe SSD/SS] Disability De‘ie_rmination -
process: Under SSR'85—28, a findi.ng of “non-severe” was to be made only where
"medical évidence esta_biishes bniy a slight abnoimaiity or '_ |
- combination of slight abnormalities which would have no more
- than a minimat effect on an individual’s ability to-work.” - '
Sacial Security Ruiing 85-28."7 o
.i'n the ad.ministrative heérfng below, all expert:witnesses_ agreed that Matthew Wy_so'.rig.‘s
condition: riwt this standard which would be used in the SSD/SSI five-step sequential evaluation
prooess'. The State’s.,'consuiting psychologist agféed t-hat his condition was “more than justa
slight abnormality when compared to_the generéi popuiation;” and that his condition “isn't just
mihimél.” 05-31-07 Tr. at 16. Psychoipgist Kiser-Griffith, who 'pe.rformed the assessment of -
Matthew Wysohg, testified that he did_not have a “slight abnormality” but a very éignificant.
impairment.” 08—21—07 Tr. at 15. She agreed that she would “not oharaétérize his iiinitations
: as only é {hinimai effect upon his abilities,” and that there is a “significant difference” between
“his abilities to per_form activities of daily living, and the abilities of the ordinary person in the
general population.” 08-21-07 Tr. at 15, |
The C'irc.uit Court made findings of fact adopting these staterments by both th'e State’s
Consuiti'ng psychelogist and the _assessing psychologist. 'S_ee Findings.of Faét 23 and 30. Then
1t.he'Ci_rcuit Court concluded that Mr Wysong's condition was Severe, See Conclusion of Law 3.
In reaching that conclusion the Court below applied a meaning of the ierni “severa” drawn frorﬁ
| the term’s use in other Soctal Security Act prograrris, because the direct MRDD Waiver
regulations written by ihe State supplied nc meaning of definition Whats_oever.

Just like the federal judicial case law interpretive process described in MacDonald v,

Secretary, DHHS, 795 F.2d 1118, at 1121-1126 (1st Cir. 1986), the Court below engaged in

_ "7 Available at the Social Security Administration web site at
hitp:/www.ssa.gov/OP_Home/rulings/di/01/SSR85-28-di-0t.htm] -
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the ordinary judicial task of ascertaining meaning of a word in a legal regulation. It adopted an

interpretation carrying the coliaterai benefit that it would accomplish a “de minimum screéhing”

effect as described in MacDonald v. S.ecretarv'.. DHHS supra. This approach would thus si.mpli_fy
the’ DHHR evaluation task in some c;ases_in the thLJre. Under this stahdard, e_ssentiaily
frivolous MRlDD Waiver abpliicétio'ns that .d'id.not préseﬁt a.ny significant i.mpairm_ent could be -
-denied Without engaging in further detailed and ekpensive review. |
| .c) - OPTION TWO: CONCLUDE THAT THE TERM.“S.EVERE” HAS NO
- MEANING INDEPENDENT OF THE MORE DETAILED SPECIFIC -
ELEMENTS WHICH FOLLOW IT
As an alternative, the Circuit.Court might have ru!é‘d that the_ terfn “sevére” waé defined.
solely by the four épecifié sub~seoﬁons tha’_c followed the generic use of the term in the Waiver
Manua! at BOR Hrg'. Ex. 12. A person with a “sévere" condition would be one with a qualifying
_diagnoéis’, manifested before age 21,.Iikely to continue indefinitely, that resulted in substantial
limitation in three or more major life areas. A pers'on who did not meet all of those elemeﬁts
. would not have a “severe.’j condition. In essence, the more general term “severe” would be
supplanted by the more specifié de_.finitionai elements ‘ih.at follow it. On _that interpretation there
would be no “de minimus screening” effect, and all fufure MRDD Waiver prograrh applicafions _
wou!_d'be reviewed for all four elements of the regulatory statement.
d) OPTION THREE: CONCLUDE THAT THE TERM HAS NO MEANING,
AND THAT A DENIAL BASED ON A TERM WITHOUT MEANING IS AN
ARBITRARY AND CAPRIQIOUS DENIAL OF DUE PROCESS
The third possible cheice would appear to have been to deo[ére that a denial based én a
term that is unwritten and undefined is an irsherently érbitrary and capricious exercise of |

governmental authority. As noted previously, a denial based upon criteria which are not stated

in policy or'ragu!ation is invalid. See Franklin v. Arkansas Dep't of Human Servs., 319 Ark. 782,

894 S.W.2d 584 (1995); and Arkansas Dep't of Humah Servs. v. Kistler, 320 Ark, 501, 898
S.w.2d 32 (1995). "A decision can be nothing but arbitrary when it is based upon ne

discernible standard.” Frankfinv. Arkansas Dep't of Human Serys., supra, (Newbern,
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concurring).
Ultimately, there can be no accountabmty Judrcral administrative, or political - if we
’ allow a faceless govemment bureaucrat to say “this person gets benefits; this person doesnt
_ wrthout setting forth a rule by which the decision is made. It isn't enough to say “you don't
| quallfy because you aren’ t like the people who do qualrfy For this purpose, a defmrtron which
' doesn't eX|st in wrrtmg, see 05 31 07 Tr at 16 doesn t exist in Iaw
On this option the Court below might have reversed the portion 'o,f the ageracy’s ruling
which was»base'd on an alleged lack of a “severe” condi’rion, and considered the remainder of
the case on the other elements set forth in the regulstions. This choice would have had the
| same fuﬁctional effect as the second choice, of.simply finding that the generic term was

supplanted by the more specific elements that followed it.

‘.B. THE CIRCUIT COURT CORRECTLY CONCLUDED THAT THE LIMITATIONS OF
MATTHEW WYSONG'S “RELATED CONDITION” MET THE SUBSTANTIALLY
LIMITED. FUNCTIONING TEST
Vrrtua!ly the entirety of Appellants arguaﬁent on this point rests upon their mistaken effort

to consider only Mr. Wysong's cerebral palsy, and to exclude his other conditions and |

| Eimitations. This is contrary to the expansive concept of “related condition,” which is defined

- solely by 'refe.ren'ce to the types of limitation a pers_en has, and the types of needs a person has. |

Other than the exclusion of limitations caused by “mental illness,” the under!ying etiology or

name is irrelevant.
The federal history of the expansion of the meaning of “related condition” was set forth

“earlier, and will not be- repeated here. See Appellee’s Brier, at'pages 9-10 supra. ln the end,

the definition of “related condrtron" for purposes of eligibility for the MRDD Waiver Program

_focuses on two e!ements

*  the “condition results in impairment of general intel.fectual functioning or adapative

behavior simifar to "rhat of mentelly retarded persons,” and
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+ the condition “requires treatment or services_simh’ar z‘o.those required for” mentally

retarded persons. | |

See 42 C.F R 4351010 [emphases added].
The federal regulation is explicit that a “related condition” may be éither “‘cerebral palsy

| or epilepsy_”:'(both of which Wyéong hés)., ‘or’ “{a']ny'oth'er condition found_tq _be closely

_ relate’d”_be‘c&auée of the person’s-“iimitatio‘hs” aﬁ:d “requ_ired. S_ervic.es" are "simi.lar to” those of

mentally rétérded persbns. 42 CFR. 435.1.01..0. _ | _ _ | |
Despite this, Appellanfs Brief alleges as error.that thé Circuit Court did not find that - .

.‘.‘Wys'cng.’s' ce'rébral palsy ‘resulted in’ these.func.tionai !imitations,.” and that “the Circuit Court's |

own describtion of the adaptive deficits it identified shows no nexus between cerebfaf palsy and

the deficit.”. Appellants Brief at 25 [émphasis added].’® .

Appellants argument on this point is erroneocus, because the law does not require a

Fo it

showing of such a nexus. Instead, the focus is simply whether the person’s “limitations” are ?
similar to those of the mentally retarded, and whether the person’s “required services” are , o
similar to those of the mentally retarded.

Matthew Wysong’s assessment scores.on the ‘Adaptive Behavior Scale” instrument®

'*  See also Appellants Brief at 26, “there is no evidence that Wysong's cerebral palsy
‘results in substantial limited functioning’ in this life activity;” at 26, “neither Workman nor Ms.
Kiser-Griffith testified that Wysong’s lack of self-direction results from his cerebral palsy;” and at
27, “there is no evidence that Wysong's lack of self-initiative is the result of his cerebral palsy.”

' "Adaptive behaviors” are everyday living skills such as walking, talking, getting _ _
dressed, going to school, going to work, preparing a meal, cleaning the house; etc. They are [
skills that a person learns in the process of adapting to his/her surroundings. Since adaptive
behaviors are for the most part developmental, it is possible to describe a person's adaptive
behavior ds an age-equivalent score. An average five-year-old, for example, would be expected
to have adaptive behavior similar to that of other five-year-olds. :

The purpose of measuring adaptive and maladaptive behavior is usually either for
diagnosis or for program planning. Adaptive behavior assessment is also used to determine the
type and amount of special assistance that people with disabilities may need. This assistance
- might be in the form of home-based support services for infants and children and their families,
special education and vocational training for young people, and supported work or special living o
arrangements such as personal care attendants, group homes, or nursing homes for adults. . ol
‘Adaptive behavior assessments are often used in preschoo! and special education programs for i
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amply demonstrate that his limitations meet the “substantial limitation” test as defined in the
State’s regulation. That definition provides two alternative measurements of ‘substantial
limitation,” using standardized measures of adébtive behavior scores. One aiternative is set
forth as “three (3) standard deviations below the mean or less than 1 percentlle when derived
from non MR normative populations. BOR Hrg Ex. 12, page 2 The other is “in the average
range or equal to or below the seventy _fifth (75) percentile when derived from [V!R normative
pop‘ulatidng.” BOR Hrg. Ex. 12, page 2. Matthew WysQng rﬁeefs fhis second standard.
Matthew Wysong’s.ABS scores are set forth in the assessing psychologist's |
“Comprehenéive Psychological Evaluation.” BOF{. Hrg. Ex 9. Mis “raw scores” are compared
“‘with other people with mental retardation.” 08-21-07 Tr. at 18. On 7 out of 10 domains in the
Section Il Subtest, Matthew was ésseésed at the 75th per'centi!e or lower when compared fco-the
pbpﬁlation of individualé With_menta[ .retardation..zo At the time of the assessment he was 22
years 11 m.onths ih chronological age. In those seven ar.ea_s of functioning he was judged age
equivalent to cl.jil-dren. aged 5 years 6 months or younger. Psycholbgist Kiser-Griffith testified in
response.to cross.examination by the DHHR attorney that Matthew Wysong had substantia.l |

limitation in all six “major life areas” listed in the State’s regulation. 08-21-07 Tr. at 33-34.

determining eligibility, for program planning, and for assessing outcomes.

The AAMR Adaptive Behavior Scale 2nd edition (AAMR ABS) was developed by the
American Association on Mental Retardation, the cldest professional organization devoted to
mental retardation in the United States. Its adaptive behavior scalg is avaitable in two forms --
one for School, the cther Residential and Community Settings. Both versions assess the
manner in which individuais cope with the natural and social demands of their environment.

. The informatjon in this footnote was taken from an articte on line at
http://mww.come-over.to/FAS/VinelandCompare_htm

At one point during her cross examination, the assessing psychologist erroneously
said that Matthew Wysong did not fall befow the 75th percentile from the MR normative
population. See 08-21-07 Tr. at 30 and 34. This appears to be an inadvertent error. Her
written Comprehensive Psychological Evaluation containing the scores and percentile
‘comparisons speaks for itself, and shows 7 or 10 areas at 75th percentile or lower. BOR Hrg. -
Ex. 9. She had earlier testified to specific scores that were lower than the 75th percentile, see
08-21-07 Tr. at 18 and 23. Finally, in re-direct examination she testified that Matthew's scores .
in the area of lndependent Functlonmg were in ’ihe 50th percentlie quantlﬂed agamst the MR : o
populatlon ' :
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Thus the Circuit Court was *ollowing the clear mandate of federal law. An applicant’s
siigibility is judged by the total functional effects of his limitations, no matter what underiving

conditicns may cause those limitations.?

(O .THE CIRCUIT COURT CORRECTLY CONCLUDED THAT MATTHEW WYSONG MET
' REQUIRED iCF/MR LEVEL OF CARE .

1. . ACTIVE TREATMENT
The term ';active treatment” or "continuous active treatment” is u'sed-but is not defined in
the MRDD Waiver Program Policy Manual. See BOR Hrg. Ex. 12 at page 2. ltis defined,
however in the Policy Manual for Medicaid ICF/MR Ser\nces as follows:
Active Treatment - aggressive, consistent implementation of a -
program of specialized and generic training, treatment and heatth
~services. Active treatment does not include services to maintain
generally independent members who are able to function with littie _
supervision or in the absence of a continuous active treatment - |
program. ' : '
Definition of "Active Treatment" in Section 511.1, "Definitions™ of the ICFMR Services Palicy
Manuat.* .

Ms. Sandi Kiser-Griffith, the independent assessing psychologist for Matthew Wysong,
testified specifically that Matthew Wysong would benefit from training and services in each of
the three major life areas where he has Substantially Limited Functioning. She addressed the
'training and instruction he would need in the area of Self-Direction, 08-21-07 Tr. at 19-20; En_ the

area of Independent Living, 08-21-07 Tr. at 24; and in the area of Self-Care, 08-21-07 Tr. at

26-27._ She peinted out that the "Recommendations” section of her Comprehensive

Z* Only “mental iliness” is excluded from the broad reach of this functiona! definition.
But neither the DHHR psychologist nor the assessing psychologlst identified any “mental
ilness” in Matthew Wysong s COﬂdi’[lOH :

= Now re-codified as Section 511, 1, and avalfable on-ine at: _ ¥
http Ihwww . wydhhr, org/bms/Manuals/Common _Chapters/bms_manuals Chapter 500 ICFMRp . S
df ; o



Psychclogical Assessment included a number of speoiﬁc training activities for Matthew
Wysong. 08-21-07 Tr. at 45,'reterring to BOR Hrg. EX. 7, pages 6-7. The "Placement” section
N of that'assessment also tnotuded the statement that "He will benefit from participation in-training
programs designed to enhance his abr!ltles in sccial skill areas, domestic activities, money
management and vocatronat activities, Partimpat]on in tramrng programs desrgned to address.
his adaptive deficits are recommended.” BOR Hrg. Ex. 7, page 7.

| When questloned specifically about the deﬂnrtzon of Active Treatment the assess ng

psyohologtst Ms Kiser—anﬂth confirmed that Matthew Wysong requlred Active Treatment;

Q: If active treament is defined as mtenswe mstruotlon,
services, assistance and supervrsron --

A nght _ .

Q: - --didyou testify eartler that he needed --

A Yas, he does.

Q: - - intensive instruction, services, asmstance and
supervision?

A Yes,

Qi So if that's the deﬂmtron of active treatment does he need
active treatment? : : :
A Yes.

Ex. 21, p. 14-15 (pages 47-48 of transcript of August 1, 2007 hearing).
| Ms. Workman, the DHHR peychologist, gave her contrary conclusion that the aasessing
psychologist's 'report "has not indicated a need for active treatment on section five of the DD-3."
55—31-07 Trat. 14. But here also there is eimply ne definition in DHHR regulations which sets
forth any standard by which the DHHR made this judgment. As with the “Severity” issue, the
DHHR psychologist refers to many individual facts, to obscure the problem that there simply is-
no definition or st.andard against which thess tacts are being measured. |
The full definition of Active Treatment is set forth above. That definttion also provides -
that: B | | |
Active treatment does not inciude services to maintain generally
independent members who are able to function with little

_ supervision orin the absence of a continuous aottve treatment
program
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Section 511.1, "Definitions" of the ICF/MR Services Policy Manual. No one can read the
evidence cohceming Matthew Wysong and conclude that he is “generally independent” and is
“able to function with little supervision.” If “generally independent” and “little supervision” is
what is excluded, then Matthéw Wysong surely is included.

The”assessing psychologist's report and testimdny meet all the components of the
definition pfovided in the written regulafory_ materials. The only thing to the contrary is the
DHHR psychologist's conclusory assertion, without benefit of any standard or definition
whatsoever, that Matthew Wysohg does not require "Active Treatment."

2. ICF/MR LEVEL OF CARE

The MRDD Waiver Program Policy Manual states that an individual must: -

Require the level of care and services provided in an ICF/MR -
(Intermediate Care Facility for the Mentally Retarded) ..
ICF/MR provides services in an institutional setting for persons
‘with mental retardation or related condition. An ICF/MR facility
provides 24 hour supervision, training and supports.
BOR Hrg. Ex..12, page 1. Addltlonalfy, the MRDD Waiver Program Policy Manual states that to
qualify for ICF/MR level of care evaluations of the individual must demonstrate:
- A need for intensive instruction, services, assistance and
supervision in order to learn new skills and increase
independence in activities of daily living ' :
- A need for the same leve! of care and services that is prowded in
“an ICF/MR institutional setting.
BOR Hrg. Ex. 12, page 2.

- The first prong of this provision seems to require that an'individual.neéd 4 types of help
(instruction, services, assistance, supervision) for two purposes {learn new skills, increase
independence). The assessing psychologist, Ms. Kiser-Griffith, wrote in her report and testified
in the hearing to the specific instruction, services, assistance, and supervision. that Matthew
Wysong requrres See "Recommendat:ons " "F’!acement" and "Therapy/Counse[mg" sections

- of the Comprehensive Psychologlcal Exammatlon BOR Hrg. Ex 7 at page 6-7; and her

testimony at 08-21-07 Tr. at pages 8-10 and pages 14-15.
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The seco.nd prong of this provision states that the individual must require the " level of
care and services that is provided in an ICF/MR institutional setting." There is no further
d_efinition En the IVIRDD Waiver manual of what this means. The ICF/MR Polidy Manual contai_ns
the followmg definition, almost rdentlca] to the "Active Treatment" provasrons in the MRDD
Walver Manua! N

The applicant requires and would benefit fr_om_ active treatment.

Evaluations of the applicant must demonstrate a need for

intensive instruction, services, assistance, and supervision in

order to learn new skllls and increase independence in actlwtres of

daily living. :
Sectron 511.5, ICF/MR Po!rcy Manual. As already dlscussed with regard to the Actlve
Treatment requirement,” the assessing psychologist wrote in her report and test:fred in the
hearing fo the specific instruction, services, assistance and supervision that Matthew Wysong |
requrres See "Recommendatrons " “F‘lacement” and "Therapy/Counsehng" sectlons of the
Comprehensrve Psycho!oglca! Examination, BOR Hrg Ex. 7 at page 6-7; and her testrmony at

08-21-07 Tr. at pages 8—10 and pages 14-15. Thus the assessing psychologist's report and

| her testlmony demonstrate that Matthew Wysong in fact meets each sub- element of the
definition in the Pohcy Manuals for ICF/MR level of care.
| Appef_!ants Brief correctly quotes the ICF/MR Pollcy Manual that “an ICF/MR facility
© provides 24 hour supervislicn training and supports.” Appellants Brief at 28, quoting BOR Hrg.
Ex. 12, page 1. And rt is true that some individuals in ICF/IVIR settings do requrre 24 hour
supervrsron trammg and supports But Appe]lants then imply that the statement is somethmg
~more than it is - that it is a requirement that only those needmg 24 hour services are ehglble
This rmpllcation is refuted by the 1997 HCFA Medicaid Letter Wthh was clear that
‘it would be a mistake to conclude that certain hlgh functioning
individuals would not require ICF/MR services merely because

their functionat abilities exceed the levels ordinarily seen in
ICFs/IVIR nowadays . It is important to note that Section
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1915(c) of the Social Security Act does not require that individuals
served under the waiver "resemble” individuais who remain in the .
institution.” o '

DHHS Health Care Financing Agency, Medicaid Letter 9?~10.(March 08, 1997).

' As with the Severlty issue, and the Active Treatment issue, the DHHR psychotoglst
offered a conclusory assertion that Matthew \Nysong dzd not-have needs for the types of
services reqwred by mentaily retarded peop!e who are in ICF/MR facriatie_s. She recited a string-
of facts, but failed to connect the_m to the particular elements of the requirement: “intensive

instruction, services, assistance, and supervision in order to learn new skiils and increase

independence in activities of daily tiVing.” Section 511.5, ICF/MR Palicy Manual.

D. DEFERENCE TO THE DECISIONS AND PROCEDURES OF THE AGENCY
As reviewed infra, every argument in this case rests upecn “legal” issues - determination
of what legai rules apply; what are the definitions of the applicable terms; _and how do those

rules apply to'the facts. Those legal issues are “questions of law,” which a reviewing court may

raview de novo. Syl. Pt. 1, Helton v. REM Community Options, Ing., 218 W.Va. 165,'624
S.E.2d 512 (2005). Such de novo review of legal questions is fully within the Circuit Court’s
authority pursuant to the Writ of Certiorari jurisdiction for appeal of the administrative agency =

decision in this case.” See Alkins v. Gatson, 218 W.Va. 332, 624 S.E.2d 769 (2005); Harrison v. )

Ginsberg, 169 W.Va. 162, 286 S.E.2d 276 (1982).
The Circuit Court did not make one Finding of Fact* which reversed or contradicted any

Finding of Fact by the “State Hearing Officer” in the administrative decision.?® This is not a case

in which the reviewing court reversed the fact findings of the adminisfrative decision, or took

" The Circuit Court’s findings of fact are enumerated as paragraphs 1 through 37in
the Order of April 7, 2008. : :

% The State Hearing Officer's findings of fact are enumerated as paragraphs. 1
through 38.of the administrative decision of August 15, 2007. A few of those "flndmgs of fact”
Would appear to be more accurately characterized as conclusions of law.




new evidence pursuant to the authority of the Writ of Certiorari.?

% This Court has indicated in prior cases that, on review of administrative agency

decisions pursuant to Writ of Certiorari, the Circuit Court may conduct an “independent review
of both law and fact, as justice may require.” See Atkins v, Gatson, 218 W.Va. 332,624 S.E2d
769 (2005); Harrison v. Ginsberg, 169 W.Va. 162, 286 S.E.2d 276 (1982). That review may
include the taking of new evidence not submitted to the administrative agency, in appropriate
circumstances. See also, Frymier-Halloran v. Paige, 193 W.Va. 687, 458 S.E.2d 780 (1995).
That authority and discretion may be particularly appropriate where the administrative
agency is wholly exempt from the requirements of the Administrative Procedures Act, and does
not choose to adopt even rudimentary processes to obtain public comment and input; and
where its administrative hearings lack features common to other agencies which promote
rational and logical outcomes. With regard to rules and cases relating to “the receipt of public
assistance,” DHHR is such an agency. : : ' :
Public rule making procedures have been hailed by some as "one of the greatest
inventions of modern government.” K. Davis, Administrative Law Treatise, §1.04-5; cited at
Neeley, Administrative Law in West Virginia, §4.01 (1982). Alfred Neeley described it as “an
efficient means of developing policy ... rather than ad hoc adjudication on a case-by-case
basis.” Neeley, Administrative Law in West Virginia, §4.01 (1982). Procedures for public rule
making open the process to alternate views, and promote the quality and rationality of the policy
developed. But with regard to “the receipt of public assistance,” DHHR has never chosen to
establish a required procedure for promulgating its own rules. Thus it deprives itself of the
benefit of views and suggestions that others might submit. . o
When DHHR promulgates rules, it often has failed to file them with the Secretary of
State as required by W.Va. Code 29A-1-3(c). Moreover, even when DHHR files its rules it .
refuses to conform them to the mandatory numbering format required of all agencies. For more
information see LAWV v. Walker, Supreme Court Docket No. 080630, C ce
With particular regard to conduct of administrative hearings involving public assistance,
DHHR has adopted some unusual stances. The hearing officers typically are not attorneys,
and instead have been career employees and social workers within DHHR. They may have no
education or qualification for evidentiary rules and other legal procedures. The DHHR
regulation governing conduct of hearings states that “the Rules of Evidence as applied in civil
cases in the circuit courts ... shall be followed.” DHHR Common Chapters Manual §710.20.1
But with regard to “oral statements of a person made to another,” such hearsay is
admissible “only when the person making the statement is present at the hearing and available
for cross-examination.” DHHR Common Chapters Manual §710.20.H.1. At a stroke, DHHR
eliminates most of the Hearsay Rule exceptions contained in Rule 803, where the availability of
the declarant is “immaterial’, and Rule 804, where the declarant is unavailable. The hearing
officer may consider “evidence presented in written form only when the individual preparing the
report is present at the hearing for cross-examination.” Again, this proviso may eliminate
significant Hearsay Rule exceptions under standard evidence faw.
The DHHR hearing regulation is available on line at: _
http://www.wvdhhr.org/oig/a%ZO-%ZOoig%20—%2000mmon%200hapters/common_chapters_m
- anual.htm] : : )
Due to all of these peculiarities, in some cases it may be fully appropriate for the Circuit
Court on review to take additional evidence or apply different rules of review, to assure that the
claimant in the administrative proceeding has received a full and fair hearing in accord with Due
Process of Law. - - : _
In the present case, however, the Circuit Court did not take additional evidence and did -
not contradict the findings of fact of the administrative decision. The “peculiarities” of DHHR
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On .th'e issue of ’;Severity,” the Circuit Court’s decision restect upen determining the
| meaning of the word “severe” as used in the State's regulation.” The adminisirative agency’s
owh regulations provided no guidance Whatsoever and Appeltants proffered no guidance’in _
their bnefing to the Circuit Court The court below ascrtbed meamng to the term “severe”
equalent to that term S usage in other Sccial Securtty Act programs “On thts issue the Clrcult _.
Court was rev:ewmg an issue of law de novo, The CI['CU!t Court rullng on thls pomt did not rest’
upon dlftermg fact ﬂndmgs from the proceedlngs below and no. deference is due to the agency

On the issue of the substanttally limited functlonanty test, the Circuit Court reviewed
the agency_’s erroneous legal interpretation of the term “reiated condition.” Appellants have
eXplicitly argued in their briefing fo this Court that Matthew Wysdng’e application shoulld be
denied because the ageney should Censider only Matthew Wysaong’s cerébral palsy,_énd not the
overall complex of “limitations” and “service needs” that he dispiays. The court.below reviewed
that question of law de novo, _and apptied the eorreot legal standérd that all of Matthew
Wysong's limitations should be considered.. On this issue the Circuit .Co_urt.was reviewing an
issue of Iaw,r and no deference is due to_th'e agency.

On the Leyet of Cére/Active Treatment issue, the Circuit Court merely appiied the legal
rules anct definitions to the facts, The court below did not reverse any findihg‘ of fact made by
the agency, and did not take any additional evidence. it is the appropriate role ot the court to

review de novo the application of law to fact.

V. CONCLUSION
The decision of the Circuit Court should be affirmed. That court acted fully within its

appropriate judicial function of reviewing questions of law de novo, while not taking any new

process did not affect the proceedings in the present case. Therefore Appellee would urge this
Court to avoid unnecessarily broad pronouncements about the scope of re\new or judicial
defereﬂce due to proceedings by this partlcular administrative agency.
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evidence and not making any fact finding. in contradiction to the adnﬁinistra’zive agsncy. Where
| the stét‘e‘s regulatio_n was utterl.y'iacking in definition of the term ‘-'Severe,”. the Circuit Court
applied an appropriate definition as used in other Socia Se'cufity Act programs, and concluded
that the facts :_found by the édhﬁinistrative officer met that standard. Where the state apbiied _aﬁ_
impréber legal éténdard to re'str'ict.' considerétidn of Matthew Wysong’s limitations and needs,
thé _cdurt be%ow appr.opria.te'iy héld that all Q_f Métthew’s-limjtations and needs should be
ccnsidered and that the facts demonétrated that he mét the Substanti-al Limitation test when all
aspécts were consadered On the Level of Care/Actlve Treatment issue, the Circuit Court
merely applied the legal rules and defml‘uons to the facts as developed below wuthout takmg

new evidence or contradicting any finding by the administrative agency.
Respectiully submitted
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